1 This paper reflects my own personal views based on research conducted over a number of years. The points and perspectives within the paper do not reflect those of any organization I am associated with. I have taken some liberty with the title based on Derrick Bell's Who Is Afraid of Critical Race Theory?
WHO IS AFRAID OF THE BIG BAD SOCIAL CONSTRUCTIONISTS? OR SHEDDING LIGHT ON THE UNPARDONABLE WHITENESS OF THE CANADIAN LEGAL PROFESSION
The title for this session, Bleached-Out Professionalism, is one of those metaphors that seems easy to grasp. Most of us are aware of efforts within the legal profession, i.e., law schools, law firms, the courts, etc, to diversify their representation so that it is more inclusive of the racialized and cultural make-up of the broader society. The record of positive intention has been and continues to be articulated repeatedly in studies, reports, policies and programs written, developed and implemented by law schools, law societies, legal associations and law firms. Since the 1993 report of the Wilson Task Force, a considerable number of these reports and studies have been published 2 .
Over the past six years I have had the benefit of working in three legal associations on these issues. I have also provided advice and services to several law firms and legal associations. Through all of this, I have gained considerable insight into the challenges related to this topic. This has enabled me to research this matter and to develop policies and programs for the Law Society of Upper Canada, the Canadian Bar Association and, very recently, the Indigenous Bar Association where I support their efforts to form a national secretariat to identify, challenge and eliminate hate and racism in Canada.
(One of the issues this group has been concerned about is the appointment of Aboriginal judges to higher courts, including the Supreme Court of Canada .)
It is for these reasons that I question the topic of this session. There are two notions which are at issue here. One is that 'Bleached-Out Professionalism' suggests eradicating stains or foreign elements in order to return to or 'create' some more homogenous, uniform construction. And this is exactly where the second contentious issue emerges. I shall phrase it in the form of a question: Assuming that 'bleaching' renders its objects white, when was the legal profession not bleached? 4 Was there ever really a need to 'bleach it'? Or wouldn't it be more important to talk about 'unbleaching' the profession, particularly now given the challenges faced by Aboriginal peoples and subordinate racialized groups in entering the legal profession?
Looking at the faulty metaphor conjures up the great difficulty the legal profession has in talking about race and racism, in society generally and within its ranks in particular.
Rather than talk about race and racism directly, problematic metaphors are used. Given the rather undramatic increase in the numbers of Aboriginal lawyers and those from subordinate racialized groups, one would think this would be named directly. However, it appears that there is a lack of commitment by the legal profession to produce concrete results aimed at ensuring the profession reflects the make-up of the Canadian population. For example, Richard Devlin, A. Wayne MacKay and Natasha Kim's recent article on Reducing the Democratic Deficit: Representation, Diversity and the Canadian Judiciary, or Towards a "Triple P" Judiciary point out the challenges in increasing the racial diversity of the bench. One of the key challenges they encountered in doing their research was that at the federal level there was no information about the racialized composition of the bench and that the same held true for most provinces and territories 5 . Further, neither law societies nor the CBA have canvassed their members to assess their representation based on race or Aboriginal status.
On a related point, Dr. Alan King notes in his recent study of 'accessibility' in five Ontario law schools that: "Admissions policies that target groups with unique characteristics are not necessarily intended to produce a student body that mirrors the Canadian population 6 ." As well, the Governor General recently commented on the difficulties in increasing the racial diversity of the legal profession 7 and the Law Society of British Columbia produced a report on discriminatory barriers faced by Aboriginal law students and lawyers 8 .
In this regard, the legal profession, which may pride itself on being 'different' because of its adherence to the rule of law and democratic principle, is really not unlike other professions or the Canadian society at large. Or as Professor Troy Duster wrote in his submission to the Association of American Law Schools:
Professions and the institutions which serve them tend to view themselves as having unique traditions, values, skills and missions --even callings. While to some degree this is true, from the perspective of students of higher education, there are strong patterns or parallel trends and forces for a wide range of academic disciplines and professional schools. These parallel experiences and subsequent institutional and organizational dilemmas are particularly salient when we look to the changes that are occurring and have occurred over the last twenty years in institutions of higher education around the shifting demographic composition of undergraduate and graduate student bodies. The experiences of other institutions -both educational and corporate -as they have confronted 5 On this point, the authors state "At the federal level, the only information provided was a list of the names of active and supernumery judges…"At the provincial and territorial levels, there was a disparate response…" Alberta Law Journal, Vol. This is the reason for the title and focus of this paper. Given the number of studies, reports, policies, task forces, programs, etc., one might expect that the legal profession would be much further along in addressing issues of its racialized composition. One might expect more significant numbers of Aboriginal peoples and individuals from subordinate racialized groups studying law and in legal practice; or results that were at least similar to other elite professions, eg., doctors, engineers, university professors. Unfortunately, this is not the case. The legal profession, for all its attention to this, lags well behind these other professional fields and so, once again, we are gathered to discuss this fact under the guise of 'Bleached-Out Professionalism'
My contention with this subject forms the basis of this paper; and in discussing the legal profession, I also contend that it is essential to look at the pathways to it. This requires some discussion on the importance of education and, in particular, legal education.
Whiteness and the Legal Profession In Canada:
Discursive analysis on the education of non-dominant groups and its influence on professional attainment have been emerging over the course of a considerable period of time, particularly concerning legal education and entry into the practice of law. These matters do not exist in isolation but, rather, form part of a social context in which relations between dominant and non-dominant groups are situated, especially in terms of race. This has been explored by Aboriginal thinkers and critical race theorists 10 . Many of these authors contend that this relationship is symbiotic and based on an inequitable sharing of resources and power. In particular, Aboriginal peoples and peoples from subordinate racialized groups describe the power imbalance dominating their lives as a centrifugal force placing the pressures of assimilation squarely before them or blocking their access into society's elite professions. In this context, Pue describes efforts by the Manitoba Law Society to stop the development of proprietary schools which "(j)udging by U.S.A experience ... would also almost certainly have opened the door to legal careers for much larger numbers of 
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young men (and women?) of working class or minority ethnic background. This prospect would not have been viewed with equanimity by Manitoba's Anglo élite, who were embedded in a culture which was fiercely pro-British and hierarchical, nativist, even xenophobic" 13 .
He also notes "...the most vigourous proponents of what might be called a 'cultural' agenda in legal education were prominent, energetic, busy, successful practising lawyers. All were either born into the Anglo élite or thoroughly integrated into it. All were active in matters in law society governance or in the activities of bar associations"; and further that "... the cultural assumptions of individuals in that period must be assessed if we are to make any sense of the history of common law legal education in Canada. If we are to understand at all, we have to begin to understand the intellectual climate of the élite, British, Protestant world in which these men lived". . This prevented many Aboriginal peoples from entering university and considering legal education.
The prevailing presence of social and statutory barriers made it all but impossible, and in some cases impossible, for particular groups to receive a legal education in Canada and to enter into legal practice. This has resulted in some communities having few successes in legal education and is a matter of grave concern in terms of efforts to promote equity and diversity in legal education and the legal profession.
Contemporary Challenges and the Unpardonable Whiteness of Being:
Professor Michael Ornstein has conducted two studies of the demographic makeup of the legal profession 21 . While focusing particularly on Ontario, his research provides insights into the personal characteristics of lawyers across Canada. In both of these studies, Ornstein confirms that the legal profession is predominantly white Ornstein points out that individuals from subordinate racialized groups and Aboriginal peoples tend to choose professions other than law for their careers. In some cases, the differences are quite significant. For example: 3.1% of Ontario lawyers are South Asian compared with 9.6% physicians, 7.0% engineers, 4.2% university professors; and 2.1% of Ontario lawyers are Chinese compared with 7.7% physicians, 9.6% engineers and 4.7% university professors. While there is no data examining career choices within these communities, these results are a clear indication of the strong differences in this matter. Professor Ornstein further notes that subordinate racialized groups comprise 25.9% of physicians, 27.3% of engineers, 15.2% of professors, 11.2% of high level managers and 15.7% of middle managers compared to 9.2% of lawyers 24 .
The racialized composition of the legal profession has been an issue for some time. Both statistical and anecdotal accounts have been written on this subject and, to date, numerous legal associations have been formed within subordinate racialized communities and amongst Aboriginal lawyers to provide opportunities for them to come Unfortunately, the pace of change appears to be very slow and this is particularly a concern in terms of the racial composition of Canada's largest and most prestigious law firms. ." This has happened for several reasons: (1) because of the absence of a critical mass of Aboriginal lawyers or lawyers from subordinate racialized groups being within these law firms; (2) large law firms work in ways that are both alien and alienating to individuals from these communities; and (3) the impact of the discriminatory 25 There are a number of such associations within the community of practicing lawyers. These include the Canadian Association of Black Lawyers, the Association of Chinese Lawyers, South Asian Lawyers Association, the Indigenous Bar Association, Rotiio taties (an Ontario based Aboriginal lawyers' group). There are also similar associations of students within law schools across Canada. These groups have been formed because of the experiences of prejudice, harassment and discrimination its members have experienced from the dominant group within the legal profession. These experiences have led individuals within these associations to feel a sense of alienation from the 'mainstream' of Canadian legal practice. As such, in addition to creating their own law firms they have also created their own associations. 
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treatment, individual and systemic, that numerous individuals say they have experienced when working in these firms 30 .
As has been noted elsewhere, law schools are "…the gatekeepers of legal education…Ultimately the ethos of the profession is determined by the selection process at law school. In order to ensure that our legal system continues to fulfill its important role in Canadian society it is important that the best candidates be chosen
31
." This concern has been quite a focal point in terms of studying the issue of access to legal education and the implications of the deregulation of tuition fees on Aboriginal peoples and individuals from subordinate racialized communities, particularly in terms of the increasing costs of legal education and the potential barriers this may present to these communities. Statistics Canada data indicates that 38.7% of youth aged 18-21 years from wealthy families attended university compared to 18.8% of youth from poorer families.
In the Canadian Centre for Policy Alternatives' Missing Pieces IV it is suggested that higher tuition fees result in lower participation and that"Researchers at the University of Guelph found that 40% fewer students from low-income families were attending University after tuition fees rose."
The Canadian Association of University Teachers suggests that, if current trends continue, access to post-secondary education will be increasingly divided along income lines.
Recent census data indicates that Aboriginal peoples and individuals from subordinate racialized groups tend to fall below the Low-Income Cut Off (LICO) more so than others. The result of this is lowered earnings, leaving them less able to support the educational advancement of their children 
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The potential impact of increasing law school tuition fees has been explored by the University of Toronto
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. As the basis for increasing its law school tuition fees to $22,000, the University initiated a study to demonstrate that there would be little, if any, negative impact. This study was completed by the University's Provost and released to its Board of Governors. The points noted immediately above are critical to examining the U. of T. Provost's study on accessibility. However, the Provost's study ignores the well-known history of disparate outcomes in legal practice, including articling, for specific groups. This masks deeply entrenched societal and systemic inequalities and evades a critical point on the likely deleterious impact increasing tuition fees will have.
In terms of students from families with low incomes, the report indicates that the numbers are small in the low-income areas with 17.3% of students compared to 33% of students with family incomes above $90,000 and 33.5% of students who have not reported their family income. Given that individuals from this latter group do not seek financial assistance, it is likely safe to assume that these individuals are financially welloff. As such, this indicates that over 66% of students in the Faculty of Law come from families with incomes above $90,000 per year as compared to 17% with incomes less than $60,000 per year 34 . This data supports the concerns expressed earlier, specifically that 38.7% of youth aged 18 -21 from wealthy families attend university compared to 18.8% of youth from poorer families and, further, that if such trends in increasing tuition fees continue, post secondary education will be increasingly divided along class lines.
Given the intersections between race and family incomes, these divisions will likely be along the lines of race as well.
Following this study, all five law schools in Ontario have examined the issue of 'accessibility' in legal education and the implications/impact of deregulation of tuition of fees 35 . There are some startling indicators from this research, including that:
• Aboriginal students comprise 1.3% of law school students but make up 3.6% of the Ontario population and their numbers have decreased in law school
• The number of students of African descent have decreased in law school 36 ;;
• African Canadian students are twice as likely as their cohorts to leave law school with an accumulated debt of over $70,000 and South Asian students have significant numbers with similar debt loads 37 ;
• Choosing a specialization in law effects student course selection and most students prefer Civil Litigation and Commercial Law which are the more financially lucrative. This has particular relevance to student interest in human Wage differentials between whites lawyers and those from subordinate racialized communities are quite dramatic in the peak earning years of 50 -54 with whites earning $70,000 more. 41 .
As the CBA paper on the U. of T. study suggests:
It is essential to highlight these points... It is rather unusual to approach a study on accessibility and to decontextualize the fundamental issues affecting students, particularly their personal characteristics and how individuals from specific social groups have succeeded in the practice of law. By omitting reference to this information, the Provost study ignores the well-known history of disparate outcomes in legal practice, including articling, for specific groups and appears to operate on the assumption that once in law school all are equal. This masks deeply entrenched societal and systemic inequalities and evades a critical point on the likely deleterious impact that increasing tuition fees will have 
WHO IS AFRAID OF THE BIG BAD SOCIAL CONSTRUCTIONISTS? OR SHEDDING LIGHT ON THE UNPARDONABLE WHITENESS OF THE CANADIAN LEGAL PROFESSION
The same might be said of Dr. King's study. Reviewing the earlier comments regarding students who graduate with higher debt loads and limited practice opportunities (i.e., Aboriginal peoples, South Asian and African Canadians), it is likely that increasing tuition fees will pose significant barriers to their entry and success in the practice of law.
What Can Be Done and By Whom:
In specifically addressing access to the practice of law, Aboriginal lawyers and law students as well as those from subordinate racialized groups have stressed that the organizations within the legal profession need to demonstrate concrete results in terms of attracting, supporting, retaining and promoting lawyers from their communities 43 . Over the years, it has been pointed out that large, prestigious law firms are not very racially diverse, that a number of articling students and lawyers from Aboriginal communities and subordinate racialized groups have not had good experiences working in these firms and, as such, have left them 44 .
To address these concerns, it is useful to look at some of the promising practices in the U.S. These practices signify the importance of law firms and law schools working together through specifically targeted initiatives aimed at increasing the racial diversity of legal education and practice. 
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Magazine to be a national leader among schools working to broaden the traditional applicant pool. 
In referencing these promising practices, it is instructive to acknowledge their targeted focus and the degree of cooperation between law firms, law schools, bar associations, high schools, university and community organizations for subordinate racialized groups. These partnerships allow for diverse interests to work together for a common goal, one that is clear and produces definable numerical results within designated timelines. If we were to truly 'unbleach' the legal profession, these are the kinds of programs that would be useful to put into place in this province -programs that specifically name their purpose, take the leadership to construct essential partnerships and to then challenge and change their institutional structures to ensure the success of Aboriginal peoples and subordinate racialized groups in the study and practice of law.
Conclusion:
In Canada, there are some examples we can look toward. For example:
• The Law Society of Upper Canada has a mentoring program and a high school outreach program and law societies in B.C., Sasketchewan, Manitoba, Alberta, Nova Scotia and Ontario have some form of discrimination harassment counsel to enable individuals to seek advice and support if they perceive they have been discriminated against by a lawyer;
• Law societies and the CBA have established codes of conduct on discrimination and harassment to address individual acts and systemic issues and the CBA is now working to develop an Equity and Diversity Audit Template for Law Firms to provide a resource for legal workplaces to assess themselves in terms of their diversity and can be used by laws schools as well as firms.
• Pre-law programs have been established by the University of Saskatchewan through its Native Law Centre and through the Dalhousie University, Faculty of Law Indigenous Black and MicMaq program.
While there has been some increase in the racial diversity of law school students and members of the legal profession, this diversity needs to be increased dramatically in order to develop a critical mass of Aboriginal lawyers and lawyers from subordinate racialized groups so that the legal profession will be at the same level of other professions and begin to reflect the make-up of the population.
To achieve this goal, law schools and law firms must demonstrate clear and unequivocal leadership that is time-specific and measurable. The importance of this matter is underscored when considering the social significance of attaining a legal education, a point which is well articulated in the University of Windsor study on law school admissions criteria where the authors write:
By necessity, the nature, quality, and effectiveness of the legal system are greatly dependent on the types of individuals who receive a formal legal education. As lawyers, judges, educators, administrators, and legislators, legally trained persons control or materially affect the majority of decision-making and
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law-enforcement processes in society. Law school graduates continue to develop careers in many non-traditional occupations requiring legal expertise; this broadens the profession's sphere of influence. Thus, the legal system, intended for the benefit of all members of society, reflects in some measure the cultural, social, and economic views of the legally trained. To the extent that the legally trained influence the organs of government, access to formal legal education can also be viewed as an important determinant of the political, social, and economic reality. Yet, legal education has traditionally been accessible only to majority groups in Canada. Therefore, minority perspectives concerning our societal choices may have had only limited influence 
